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No. 4933

IN THE

United States Circuit Court of Appeals

For tlie Nintli Circuit

H. W. Collins,

Plaintiff in Error,

vs.

MoKGAN Gkain Company,

a corporation,

Defendant in Error.

PETITION FOR REHEARING ON BEHALF
OF DEFENDANT IN ERROR.

To the Honorable William B. Gilbert and the Honor-

able Frank H. Rudkin, Circuit Court Judges, and

to the Honorable Jeremiah Netterer, District Judge:

Defendant in error respectfully petitions the court

for a rehearing and a reargument of the issues herein.

In the opinion rendered by this court it is said:

'^The principal assignment of error is based
on the ruling of the court excluding testimon}^

tending to prove a revocation or cancellation of

the subscription before the corporation was
formed, and before the offer was accejJted.

Agreements to subscribe for stock of corpora-



tions to be formed in the future may assume
ciittereut forms witii difterent results. For
example, if an individual, acting singly and
AYitliout cooperation witii oiliers, offers to take

stock m such a corporation, all the authori-

ties agree tliat the oiter may be rescinded or

revoked at any tnne before the corporation is

formed and tlie oher accepted. This upon the

familiar principle that it takes two parties to

make a contraci, and that if one is not Domid the

other is not. in otlier words, tliat a mere un-
accepted olfer cannot in the nature of things con-

stitute a binding contract."

To the foregoing statement, with which we are in

entire accord, we venture to add that it is immaterial

whether the corporation is actually in existence or is

yet to be formed at the time the subscription is made.

In either case such an individual may withdraw prior

to acceptance of his offer by the corporation. The

fact that the corporation is yet to be formed merely

accentuates the fact that no contract with the corpo-

ration can be in existence until the corporation is

formed and accepts the offer.

We submit that it is also true that if a corporation

should give 1) a valuable consideration in return for

JJ's promise to take and pay for 250 shares of that

corporation's stock at par if and when tendered to

him by the corporation that D would not have the

right to refuse to take such stock nor could he free

himself from his obligation to do so by merely notify-

ing the corporation before the tender was made that

he would not take the stock.



In Pomeroy^s Equity Jurisprudence^ vol. 6, section

773, the author with his usual clarity says

:

^^ Courts of equity often speak of enforcing an
option as if such enforcement were an apparent
exception to the rule of mutuality. in fact

mutuality has nothing to do ordinarily with
contracts of option. The option is only a bind-

ing offer. The promisor has parted tvith the

right to ivithdraw his offer,^ There is nothing to

enforce in equity before the exercise of the op-

tion, as the promisee has already obtained his

right,—to have the offer kept open. Upon the

exercise of the option, i. e., the acceptance of the

offer,—and the tiling of the bill by the promisee
would be one way of exercising it,—the option
ceases as an option, and eouity has an ordinary
bilateral contract to deal with. Thus it is usu-
ally said that an option to renew a lease is en-

forceable at the will of the lessee having the op-
tion. In fact the lessee must first exercise his

option and then he has a binding contract for
the renewal, and not an option. It can make no
difference that defendant has tried to withdraiv
the option. Re hound himself not to do so. This
view is further supplied by the enforcement of
an exercised option which was under seal, and
without actual consideration. The offer being
under seal cannot be withdrawn. Upon its ac-
ceptance, the court cannot be concerned with the
lack of consideration (which is a good defense
to specific performance in equity) for it is the con-
tract and not the option that is being enforced."

And Professor Williston of Harvard University

in his work on Contracts, vol. 1, sec, 61, says

:

^^ Every offer, as has already been seen, is a
promise. It follows that if a seal is put upon an

*Wherever italics are used they are ours unless indicated to the contrary.



offer, it becomes a binding promise. The promise

is, of course, conditional and until the perform-

ance of the condition is made or tendered, there

will be no liability upon the promise, but in this

respect the promise does not differ from any
conditional promise in a contract. So^ if consid-

eration is paid for an offer, though no seal is at-

tached, the offer is a contract. Such contracts

are generally called options.

Instead of making the promise contained in an
offer directly enforceable by means of a seal or

consideration not infrequently a collateral promise

is made by the offerer that he will leave the offer

open for a specified time, and this collateral

promise is supported by seal or consideration. It

has been suggested that in such cases the offerer

has the power to revoke his offer, thereby render-

ing himself liable in damages, not on the main
contract which he offered to enter into but on
the subsidiary promise to leave his offer open;
but since the agreement on the part of the offerer

that his offer shall remain open can readily be
enforced, and the intention of the parties carried

out by simply regarding the offer as irrevocable

during the agreed period, it is hard to And a
good reason why the law should not thus specifical-

ly enforce the contract; and, in fact, without re-

gard to whether the offerer expressly promised
for consideration to leave his offer open for a
fixed period by a collateral promise, or simply
made the main promise in the offer though condi-
tional upon some future performance binding by
present consideration, the courts in both cases
have held the offer irrevocable.

And so in jurisdictions where a seal still has
its early significance if the offer was under seal.

Most of the cases cited on the point relate to
options for the sale of land, and the suggestion
is possible that as the contract proposed by the



offer in such a case would be specifically enforce-

able because it relates to land the subsidiary con-

tract to keep the offer open might also be spe-

cifically enforced, without admitting that such sub-

sidiary agreements are specifically enforeable when
the offer is of a different character. But none of

the cases take this distinction and there is author-

ity for the same rule in the case of an offer to sell

chattel property.''

We submit further that the foregoing is equally true

if A, B and C give D a valuable consideration in re-

turn for D's promise to take and pay for 250 shares

at par of a corporation's stock if and when tendered

to him by the corporation. A valid agreement has

been entered into by A, B and C with D, and D cannot

withdraw his offer or free himself from his obligation

to take the stock by notifying the corporation to that

effect prior to the tender of the stock to him and the

acceptance of his offer because for a valuable consid-

eration, in the words of Professor Pomeroy, ^^he

parted with the right to withdraw his offer". This

valid agreement between A, B, C and D having been

entered into for the benefit of the corporation, can

be enforced by the corporation. Whether the consid-

eration which D received for his promise came from

A, B and C or directly from the corporation clearly

cannot affect the corporation's right to enforce the

option which D has given.

Thus, in Marysville Electric Light & Poiver Co, v,

Johnson, 93 Cal. 546, in which the plaintiff corpora-

tion enforced payment of a stock subscription made
prior to its incorporation, the court said:



^^The agreement above set out is certainly valid;

the corresponding promises of the other signers,

and the common object sought to be accomplished

by all the parties to it, constitute a sufficient con-

sideration for the promise of defendant .
^ * *

And it is not material to the right of the plaintiff

to maintain this action that it is not expressly

named in such agreement as the promisee. The
agreement is to be construed according to the

evident intention of the parties to it. It just as

clearly appears that it was the intention of all

the parties that the promise of each should inure

to the benefit of the corporation when formed as

if such intention were expressly declared; and
therefore in legal effect, the promise of defendant
was to pay the plaintiff corporation when organ-

ized. Tlie corporation really represents the par-

ties to the agreement ; it was brought into exist-

ence hy thefn as an agent to carry on the business

named in the agreement^ and through which they
were to secure the henefits to arise from their

mutual and corresponding promises. The agree-

ment between the parties signing it was, in legal

effect, that they would form the plaintiff corpora^
tion and pay to it, as their common representative,

the amount hy them subscribed for its stock and
the plaintiff is therefore authorized to sue upon
such agreement as a contract made for its benefit/'

It would also appear undeniable that it would be

immaterial if the stock which D agreed with A, B and

C to take was of a corporation yet to be formed, D's

contract is not with the corporation but with A, B
and C with whom for a valuable consideration he has

promised to take stock in a corporation, if formed, and

if and when tendered to him. Clearly this is a valid

agreement made for the benefit of the corporation and

when it is formed it can enforce it. In the meantime,



prior to the formation of the corporation, D is not

free to withdraw his offer because for a valid con-

sideration he has given up his right to do so.

It is also clear that the consideration that can make

the foregoing contract valid can be the mutual prom-

ises of A, B, C and D each to take stock in the pro-

posed corporation. If the promises of A, B and C to

take and pay a specific price for certain stock in a

corporation thereafter to be formed is secured and

given on the strength and reliance of a similar promise

from D^ surely a contract has been created between

these parties. Neither D nor A, B or C can free him-

self from his obligation to take and pay for stock

when and if tendered to him after the corporation is

formed by repudiating his promise prior to the ac-

ceptance of his offer because for a valuable considera-

tion that is the very thing which D and each of the

other parties has agreed not to do.

In Hamilton etc. Co. v. Rice, 7 Barb. (N. Y.) 163,

the corporation enforced a subscription agreement

made prior to its incorporation. The court said

:

^^The agreement under consideration not only
bears on its face the evidence of a consideration
founded on the pecuniary advantage of member-
ship, but also upon the mutual promises expressed
as clearly as words can speak. (Stewart v. Ham-
ilton College, 2 Denio 417.) The mutual promises
of the several subscribers constitute the considera-
tion, but the promise is to pay the subscriptions
to a third party, viz, the corporation to be there-
after organized. That there is no tenable objection
founded on the fact that the promise is to pay a
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third party, is established by the decision in the

case of Barker v. Bucklin (2 Denio 45). And
that the promise is valid and binding, notwith-

standing the party to whom the payment is to

be made is a corporation not then m existence,

but to be formed thereafter, we have proved by
the cases of Stanton v. Nelson and Tlie Farming-
ton Academy v. Allen, before cited."

See also supra quotation Marysville Elec. Lt, &
Power Co, v, Johnson^ 93 Cal. 546.

Now many cases have held that where a number of

persons have subscribed to stock of a corporation,

any one or more of them is free to withdraw his sub-

scription prior to the corporation's acceptance of it.

It is immaterial whether the corporation was in ex-

istence at the time the subscription was made or was

yet to be formed. The courts in these cases have held

that no contract existed between the corporation and

the subscribers and that there was no contract between

the subscribers which would prevent the subscriber

from withdrawing his subscription prior to its ac-

ceptance by the corporation. The citation of these

cases without a thorough examination of the facts in

each instance and a comparison of those facts with

the facts in the case at bar means little or nothing.

The ruling in each case cited may have been correct.

A number of unrelated individuals making subscrip-

tions may be merely a number of offers all of which

may be withdrawn prior to acceptance by the corpo-

ration. Thus, to illustrate by perhaps an extreme

example, if A in San Francisco, B in Oakland and C



in Berkeley, totally iinloiown to each other, should

offer to the Pacific Gas and Electric Company to pur-

chase some of its preferred stock at par, there would

be a number of subscriptions. Yet, obviously on the

facts stated, no contract was ever entered into be-

tween the subscribers whereby they bound themselves

to hold out offers to the corporation, and any one

of them is free to withdraw his offer at any time

prior to acceptance.

Even if A, B, C and D have signed the same sub-

scription paper, it is possible that no contract between

the subscribers has been entered into. Thus, if the

Standard Oil Company should announce to its em-

ployees that it would receive offers from them for its

stock now selling around $58 per share, for the sum
of $20 per share, the subscribers who signed the sub-

scription book or subscription agreement would have

done so actuated solely by the attractiveness of the

opportunity and not actuated by the promise or

promises of any of the other subscribers to take the

stock. They might have signed a document reading

^'We, the undersigned, agree to take and pay for the

number of shares of the Standard Oil Company set

opposite our respective names''; yet, in the light of

all of the facts, it would be clearly apparent that it

was not the intent of the subscribers to enter into an
agreement with each other or to form a contract based

upon their mutual promises to take stock in the

Standard Oil Company, but that the document was
nothing more than the recordation of a number of
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unrelated offers tendered to the corporation. Each

subscriber was actuated by the attractiveness of the

offer solely and not in any degree by the promises

of the others. When such is the case, nothing but a

series of offers has been made which, under familiar

principles, may be revoked before acceptance by the

corporation.

Citing a line of cases, therefore, means little or

nothing. It merely means that in those cases the

courts have found that the subscriber withdrew his

offer before the corporation had accepted it and that

the subscription was not actuated or made on consid-

eration of the promise or promises of the other sub-

scribers so to do and was not made and held out pur-

suant to a contract among the subscribers to do so;

that in fact in that particular case the subscriber had

not subscribed because of and pursuant to a valid

agreement for a consideration with another subscriber

but had been merely one of a number who had held

out offers to the corporation, not being bound how-

ever to continue to hold out such offers.

We venture to say that all courts will agree that

the offerer can withdraw his offer before acceptance

where he has not promised for a consideration to main-

tain the offer for a period of time ; that also no offerer

can withdraw his offer where he has promised to hold

it open for acceptance for a period of time and has

received a consideration for such promise. In each

stock subscription case the question really is, what

was the nature of the agreement among the sui-
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scribersf The courts do not differ on these funda-

mental principles of law, but merely determine in each

instance what was the nature of the agreement among

the subscribers. If the subscriber, whether acting

individually without knowledge of another subscriber's

action or signing an agreement with another sub-

scriber, was subscribing solely because of the advan-

tage he perceived to be obtained by membership in the

corporation when organized and not in any degree

pursuant to an agreement among the signatories that

he would subscribe in consideration of their promises,

he has made nothing but an offer which he is free to

withdraw before acceptance. If, on the other hand,

for some consideration, whether in the form of money
or in the form of the promise of another subscriber

and actuated to some extent because of such promise^

subscribers agree to take stock in a corporation when

and if formed, then none is free to withdraw his offer

without the consent of the other subscriber.

In this case we respectfully urge that the agree-

ment entered into between Collins, Wills, Sibley, An-

derson and Morgan was of such a nature as to pro-

hibit anyone of them from withdrawing from the joint

venture and repudiating his subscription without the

consent of the others. Collins was engaged in Oregon

and the Pacific Northwest in the business of buying

and selling grain, chiefly wheat. Morgan was also

engaged in California in the business of buying and

selling grain, chiefly barley. Wills, a British corpo-

ration, was engaged in importing barley and wheat
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into England and the European Continent. Morgan

conceived the idea of forming a corporation to be

known as the Morgan Grain Company which would

buy barley from him, wheat from Collins and for

which Wills would be the sales agent in Great Britain

and the Continent of Europe. (Tr. p. 42) He pro-

posed that the Morgan Grain Company should be

capitalized by Collins, Wills, Morgan, Anderson and

Sibley subscribing for stock therein. He interested

Sibley and Anderson in this scheme and Sibley went

to England and interested Wills, who sent their direc-

tor. Hale, to New York to confer further there with

the other interested parties. On his way to New York

Morgan stopped off at Portland where he met Collins

and discussed the matter (Tr. p. 43) with him. In

New York a conference was held at which Morgan,

Hale, Anderson and Sibley were present. Hale ob-

jected to forming the proposed corporation at that

time on account of 'Hhe disrupted business conditions

as an aftermath of the Avar" (Tr. p. 44). Morgan,

however, asked that they go ahead and telegraphed to

Collins. Unfortunately plaintiff in error was unable

to produce that telegram, but Collins wired and also

wrote on November 4, 1920, agreeing to take 250 shares

in the Morgan Grain Company and to pay $25,000

therefor. Then, on the receipt of Collins' wire, in the

words of the witness Anderson: ''Mr. Hale instructed

Mr. Sibley and myself that we could subscribe for the

stock of the Morgan Grain Company on behalf of

George Wills & Sons, saying that Mr. Collins had

subscribed and that Mr. Morgan had subscribed, 1
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subscribed for stock, Mr. Sibley subscribed for stock"

(Tr. p. 44).

Anderson took 10 shares, Sibley took the same, Mor-

gan took 625 shares and Wills subscribed for 1260

shares. Later on the way home Sibley and Morgan

met in Chicago. Messrs. Grant and Fahey, ''advised

them of the company to be formed, of the subscrip-

tions secured, and these gentlemen also subscribed for

the stock" (Tr. p. 46).

It appears that at the conference in New York there

was discussed Collins' desire to sell his Seattle office

(Tr. p. 45). When the first call of 20% of the sub-

scription was made Wills paid their proportion and

Collins paid $5000, ''$3500 by himself and $1500 by

Wills" (Tr. p. 49). In the words of counsel for

plaintiff in error (Opening Br. p. 8) "Collins paid

$5000, $3500 of which was paid direct by Collins and

$1500 was paid through George Wills & Sons, who

had in the meantime purchased the office furniture of

Collins at Seattle for that price."

We respectfully urge that this is not a case of a

series of unrelated offers. This is not a case where

the promise and offer of Wills to subscribe w^as not

induced and predicated upon a similar promise from

Collins and Morgan, and vice versa. Here these in-

dividuals were proposing to consolidate and carry on

a portion of the business of each through the medium
of the Morgan Grain Company. It is perfectly clear

that the merit of the proposal lay in that it gave Mor-

gan and Collins an outlet for their grain and gave



14

Wills a source of supply. Through stock ownership

in the corporation it also enabled these parties to

share in the profits made on the sale of the grain.

The essence of the project was that each of these

main factors, Wills, Morgan and Collins, should do

his business with and through the Morgan Grain

Company and subscribe sufficient capital for it to

carry on its business. Clearly the amount of capital

subscribed by each would be an important factor not

only in enabling the new company to carry on, but

also in insuring the active cooperation of the sub-

scriber in doing business with and through the new

corporation. Thus the three main factors were the

largest subscribers. Wills taking 1260 shares, Collins

250 and Morgan 625 shares (Tr. p. 47).

In a word, the success of the enterprise was indis-

solubly bound up in the personnel of the subscribers

and their interest in the proposed corporation. It

was the promise of Collins and Morgan to take stock

that induced Wills to subscribe. The record shows

that Wills, through Hale, objected to going on with

the plan at the time on account of the then depressed

financial situation. When, however. Hale received

(yollins' telegram of November 4, 1920, subscribing

for 250 shares and Morgan also asked that there be

no delay, he authorized a subscription to 1260 shares

on behalf of Wills, ^^ saying that Mr. Collins had

subscribed and that Mr. Morgan had subscribed''

(Tr. p. 44). Hale's promise to take 1260 shares was

given in exchange and in consideration of the promise
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of Collins and of Morgan. Wills was induced to

subscribe because of the bright prospects which the

enterprise held forth, and these prospects were predi-

cated on the cooperation of Wills, Morgan and Collins

in concentrating their business through the new com-

pany and capitalizing it by taking its stock. The new

corporation was really a personal service company;

it formed a link or medium through which these three

parties associated and carried on a sort of partner-

ship or joint venture. The promise to subscribe of

Wills to Collins and Morgan, of Collins to Morgan

and Wills, and of Morgan to Wills and Collins was

the vital factor. These mutual promises constittited

a consideration and resulted in a contract hettveen the

subscribers from which no one was free to tvithdraw

without the others' consent.

In Stewart v. Trustees of Hamilton College, 2 Denio

413 (N. Y.) it was said:

'^In other words, the mutual promises of the

several subscribers to contribute towards the fund
to be raised for the specific object in which all

feel an interest, is the real consideration of the

promise of each. For this purpose also, the var-

ious subscriptions to the same paper and for

the same object, although in fact made at dif-

ferent times, may, in legal contemplation, be con-
sidered as having been made simultaneously.
The consideration of the promise, therefore, is not
any consideration of benefit received by each sub-
scriber from the religious or literary corporation
to which the amount of his subscription is made
payable, nor is his promise founded upon any
consideration of injury which the payee has sus-
tained or is to sustain or be put to for his benefit.
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But the consideration of the promise of each sub-

scriber is the corresponding promise which is

made by the other subscribers. Mutual promises

have ahvays heen held sufficient as hettveen the

parties to sustain the promise to each. And it has

also been the settled latv from the time of the

decision in the case of Button v. Pool, Freem,
L, R. 471, in 1678, down to the present time, that

a party for whose benefit a promise is made may
sue in assumpsit upon such promise, although the

consideration therefor was a consideration be-

tween the promisor and a third person. * * *

The legal effect of the written agreement, there-

fore, is the same as if it had been stated at length

in the subscription that the consideration of the

promise of each was the promise made to him by
other subscribers to pay to the corporation the

sums by them subscribed, respectively. And if this

agreement had been set out in the declaration with
the names of other subscribers thereto, with the

sums subscribed by them respectively, I think a

sufficient consideration to support the promise to

pay to the corporation of the College would have
appeared to support the action/'

Through Morgan, Collins promised Wills and the

others to take 250 shares and pay therefor $25,000

and in consideration of and induced by that promise

Wills through Morgan promised Collins and the

others to take 1260 shares of a par value of $126,000.

Wills has taken their full amount of stock. Collins

has paid for 50 shares and received the benefit of the

subscription of Wills and the other subscribers by

having the Morgan Grain (Company in which Collins

is a sharelioldei* financed by such subscriptions. Having
promised Wills and Morgan and the other sharehold-
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ers to take 250 shares and pay $25,000 therefor and in

return receiving not only the promises of the other

subscribers to take stock but also reaping the benefit

of their performance of their promises^ can Collins

now say he received no consideration for his promise ?

And if he received consideration for his promise to

accept and pay for stock in the corporation when

formed, how can he be permitted thereafter to with-

draw his offer without the consent of the parties to his

agreement who were led to change their position by

virtue of his promise, and also retain the considera-

tion given for his repudiated promise?

While the record on the subject is not as full as it

might be it appears that at the conference in New
York on November 4, 1920, there was discussed the

desire of Collins to have Wills take over the Seattle

office of Collins (Tr. p. 45) ; it also appears that

Wills paid $1500 on account of the first installment

due on Collins' subscription. ^^ Collins paid $5000,

$3500 of which was paid direct by Collins and $1500

was paid through George Wills & Sons, who had in

the meantime purchased the office furniture of Collins

at Seattle for that price" (Plaintiff in Error's Open-

ing Brief, p. 8). It would therefore appear that in

this deal in addition to the promise of Wills to sub-

scribe and the performance of that promise, Collins

also received the benefit of the sale of his Seattle

office to Wills.

Speaking of the cases which have refused to permit

a subscriber to withdraw his offer without the con-
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sent of his cosubscribers^ it is said in the decision

in this case that ''there is usually found in such cases

some element of estoppel". But will it not be agreed

that some element of estoppel is to be found in the

fact that Hale was unwilling to subscribe and was

only induced to do so by the submission to him of

Collins' telegram of November 4, 1920? Collins had

been informed by Morgan of the proposed scheme

in Portland on this trip east. He wired and wrote to

Morgan in New York care of Geo. Wills & Sons.

There can be no reasonable doubt that he knew that

Wills was considering going into the joint venture

with him and Morgan. It was Collins' wire that per-

suaded Wills to consent to join the proposed com-

pany. In the words of the court in Furman Univer-

sity V. Waller, 117 S. E. 356:

''Where it is within the contemplation of a sub-

scriber that his contribution will be used as an

inducement to contributions by others, and addi-

tional subscriptions are made by reason of such

inducement, even in part, the consideration
^

to

support the contract, while i^erhaps not amounting

to a technical estoppel, contains the substantial

elements of an estoppel in pais, since to permit

one who by his promise has induced another to

change his situation to his injury, to repudiate

such promise, would enable him to perpetrate a

fraud. 13 C. J. 318."

We submit that the evidence in this case estab-

lished that the promises of Collins, Morgan, Wills,

Sibley and Anderson to take stock in the proposed

corporation were induced and given relying upon and

in consideration of the promises of each of the others,
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and that in addition Collins received the valuable

pecuniary consideration above mentioned. This valid

agreement, in ivriting as far as Collins' obligation

was concerned^ was not, as we pointed out in our

Eeply Brief, subject to modification by oral testimony

under the provisions of California Civil Code, Section

1698. Further, Collins had not the right (any more

than the other subscribers) to withdraw his subscrip-

tion prior to its acceptance by the Morgan Grain

Company, for that is the very right that he gave up

in consideration of similar promises from his co-

subscribers

We respectfully urge that stock subscription agree-

ments are merely forms of contracts subject to the

same laws that govern the formation and enforcement

of all contracts. It is clear that no contract can exist

between the subscriber and the corporation until the

latter is formed and accepts the subscriber's promise

or offer, and hence that prior to such creation and

acceptance the offer can be withdrawn. But it is

equally clear that the subscribers may make promises

to each other to take stock and that where a sub-

scriber's promise is secured and predicated on an-

other's that a contract has been created among the

subscribers which cannot be ignored. We believe

the evidence shows this to be such a case.

We are not clear whether the court in this case

intended to lay it down as the law that any sub-

scriber may withdraw and repudiate his subscription

prior to the formation of the corporation, irrespective
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of any binding and valid agreement he may have en-

tered into with other subscribers previously to take

the stock, or whether the court has merely held as a

fact that, on the evidence in this case^ no contract

for a consideration was ever entered into between

Collins and the other subscribers to take when formed

certain shares of the corporation's stock. Thus in

the third paragraph of the opinion it is said:

^^ Again, such an agreement may assume
a double aspect, as where a number of

persons agree to form a corporation and to

subscribe to its capital stock. Such an agree-

ment constitutes a contract as between the sub-

scribers themselves, operative at once, and it like-

wise constitutes a continuing offer to the proposed
corporation which, UDon acceptance, becomes as

to each subscriber, a contract between him and the
corporation. Some of the authorities hold that
contracts of the latter class are irrevocable with-
out the consent of all the parties thereto, but
there is usually found in such cases some element
of estoppel, which does not exist in the case at

bar. But, without attempting to distinguish the
present case from the cases so holding, we deem
it sufficient to say that the cases relied on are not
supported bv the weight of authority."

Then in the latter part of the opinion it is said:

^^ There is no attempt here to change or modify
the terms of a written contract by parol testimony,
because there was no contract, oral or written.''

In the event of a new trial and the presentation of

evidence establishing that Collins received a valuable

consideration from the other subscribers for his

promise to subscribe and that an agreement for a con-
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sideration among the subscribers to take stock was

entered into, the trial court might exclude such evi-

dence on the theory that under the decision of this

court any subscriber could withdraw in spite of such

an agreement.

For the foregoing reasons we pray that a rehearing

may be granted.

Respectfully submitted,

William S. Andrews^

Harry L. Raffety,

Merwin Rankin,

David C. Pickett,

Attorneys for Defendant in Error

and Petitioner,

Dated, San Francisco,

December 13, 1926.

Certificate of Counsel.

I hereby certify that I am one of the counsel for

petitioner herein, the defendant in error in the above

entitled cause, and that in my judgment the fore-

going petition is well founded in point of law as well

as in fact and that it is not interposed for delay.

Dated, San Francisco,

December 13, 1926.

William S. Andrews,

Attorney for Defendant in Error

and Petitioner,




